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KIRAIG PTY LTD (TRUSTEE) V RENT THE ROO PTY LTD 
[2018] FCA (30 NOVEMBER 2018) 

 
 

By Mitchell Hay, MCW Lawyers 

 

This case involved an appeal from a Federal Circuit Court of Australia decision (Kiraig Pty Ltd as Trustee for 

Jovette Trust v Rent the Roo Pty Ltd [2017] FCCA 1493) which ruled that Kiraig Pty Ltd (“Kiraig”) was not 

entitled to the benefit of a commonly used form of a renewal clause in franchise agreements as well as other 

agreements such as leases. 

 

In this issue… 

THE NSW LITIGATOR 
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Factual Background  

The facts of the dispute were predominantly 

concerned with a renewal clause in a franchise 

agreement which stated that the Franchisor, Rent 

the Roo Pty Ltd (“Rent the Roo”) would renew the 

franchise agreement, inter alia,  

“if and only if… the Master franchisee and 

the Guarantor then enters into the 

Franchisor’s then current Master Franchise 

Agreement (which will not however contain 

terms substantially different from those 

herein contained)” [emphasis added]. 

Kiraig argued that it had complied with the renewal 

clause by serving written notice for both franchise 

territories it operated within the specified period. 

Rent the Roo then provided the proposed new 

franchise agreements after the expiry of the 

franchise agreement for one of the territories. 

Kiraig argued that these franchise agreements 

contained terms that were substantially different to 

the previous agreement. 

In the intervening period, Kiraig sought to sell its 

franchises to another franchisee of Rent the Roo. 

Rent the Roo then sought to exercise its right of 

first refusal and purchase the business directly. A 

dispute arose as to whether Rent the Roo’s offer 

satisfied the requirements of the valid exercise of 

its right of first refusal and the sale ultimately failed. 

Rent the Roo then purported to terminate both 

franchise agreements stating that both territories’ 

franchise agreements had expired and had not 

been renewed because Kiraig did not sign the new 

franchise agreements. 

Procedural History 

The trial judge found that the renewal clause was 

void for uncertainty, the consequence of which 

meant that Kiraig was unable to sell its franchise as 

it intended to or, failing that, continue operating the 

franchise in any event as it would be entitled to in 

the usual course under a Masters v Cameron 

arrangement. 

Interestingly, the trial judge found that the new 

franchise agreements did contain terms which 

were substantially different from the previous 

agreement, however found that the renewal clause 

was void for uncertainty because: 

1. There was no agreed mechanism to 

arbitrate on any differences of view over 

whether certain terms were substantially 

different; and 

2. The qualification as to “substantially 

different” terms applied both to essential 

terms, as well as other less important 

terms. 

On those bases, the trial judge found that Kiraig 

had lost its franchise rights through the effluxion of 

time. 

Given many standard franchise agreements (as 

well as other kinds of agreements) contain similar 

renewal clauses, this decision set a precedent 

which had the potential to disrupt a significant 

number of business dealings, both in the 

franchising sector and beyond. 
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Finding on Appeal 

In its appeal, Kiraig argued that the trial judge erred 

in finding that the renewal clause was void for 

uncertainty as this issue was not pleaded by Rent 

the Roo in the proceedings below. Rent the Roo 

conceded this, but argued that the decision should 

stand in any event as Kiraig had breached the 

franchise agreement by focussing on the sale of 

the franchises and not doing anything to further the 

renewal of the franchises and that Kiraig had 

therefore lost its franchise rights due to the 

effluxion of time. 

Markovic J found in the appeal that Kiraig had 

validly exercised its option to renew the franchise 

agreements and it was thereafter incumbent on 

Rent the Roo to provide Kiraig with a franchise 

agreement which complied with the renewal 

clause, which did not occur. The judgment below 

was therefore set aside and Kiraig was awarded 

damages. 

Implications 

Ultimately, Markovic J did not have to make a 

finding as to whether the renewal clause was, in 

fact, uncertain. However, the success of the appeal 

should provide some comfort to the myriad 

business arrangements which currently 

incorporate similar renewal clauses. Whilst the 

issue of uncertainty over such renewal clauses 

perhaps remains unresolved for now, it would 

                                                      

 
1

 Octavo Investments Pty Ltd v Knight (1979) 144 CLR 

360, 371 (‘Octavo’); Jones (in his capacity as liquidator 

of Killarnee Civil & Concrete Contractors Pty Ltd) v 

Matrix Partners Pty Ltd (2018) 354 ALR 436, [35] 

(‘Kilarnee’). 

arguably be surprising if a similar decision were 

made again in the future.  

 

EFFECT OF INSOLVENCY 
ON CORPORATE 
TRUSTEE’S RIGHT OF 
EXONERATION 
 

By Jordan Smith, Arnold Bloch Leibler 

 

The intersection of the insolvency provisions of the 

Corporations Act 2001 (Cth) (‘Act’) and a 

corporate trustee’s equitable right of exoneration 

requires differing principles for the protection of 

company creditors and trust creditors to be 

reconciled. 

A trustee’s right of exoneration is a species of the 

trustee’s broader right of indemnity.  It arises when 

the trustee has incurred, but not yet paid, debts or 

liabilities to third parties in the proper execution of 

its duties and powers under the trust.1  The trustee 

has an equitable lien over the trust assets to secure 

the right.2  The option for subrogation of the right to 

trust creditors 3  is an essential protection for 

commercial lenders to a trust. 

 

2

 Vacuum Oil Co Pty Ltd v Wiltshire (1945) 72 CLR 

319 at 335 (Dixon J). 
3

 Re Johnson; Shearman v Johnson (1880) 15 Ch D 548. 
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The Act establishes a comprehensive regime for 

the distribution of an insolvent company’s assets, 

which ensures certain creditors of the company are 

protected.  Although the balance of authority 

identifies the right of exoneration as “property of 

the company” under s 9 of the Act, such that it may 

be dealt with by a receiver or liquidator, 4  there 

remain three questions which arise in the context 

of insolvent trustee companies which are the 

subject of conflicting authority: 

1. is the trust property itself “property of the 

company” that the liquidator may freely 

dispose of without recourse to the Court? 

2. if such proceeds are realised, in what order 

are they to be distributed to the company’s 

creditors? 

3. is that distribution confined to trust 

creditors (as opposed to being available to 

the company’s creditors as a whole)? 

These questions take on commercial importance 

when the trustee company is also the trustee of 

another trust, or holds property in its own right.  It 

is posited that the answer to these questions 

should be: “no”; “in accordance with the Act’s 

priority regime” and “yes”, respectively. 

Byrnes and Kilarnee 

These questions were recently considered by the 

Full Federal Court in Kilarnee and the Victorian 

                                                      

 
4

 Octavo, 370. 
5

 (2018) 354 ALR 789 (‘Byrnes’). 
6

 Kilarnee, [68]. 
7

 Ross (as joint and several deed administrators of 

Manpak Holdings Pty Ltd (subject to deed of company 

arrangement)) v Manpak Holdings Pty Ltd (subject to 

Court of Appeal in Commonwealth v Byrnes (as 

joint and several receivers and managers of 

Amerind Pty Ltd (recs and mgrs. Apptd) (in liq).5  

While both Courts agreed that the right of 

exoneration is property of the company and may 

be dealt with by a receiver or liquidator in 

insolvency,6 and that the priority regime of the Act 

does apply, they subtly diverged in other important 

ways.7 

Byrnes relevantly concerned whether s 433(3)(c) of 

the Act applied to a surplus derived from a 

receivers’ realisation of company assets, in 

circumstances where the Commonwealth was 

entitled to priority payments under ss 560 and 

556(1)(e)(i).  All liabilities incurred by the company 

were incurred in its capacity as trustee, and all 

assets it held were assets of the trust. 

On questions 1 and 2, the Court held that the trust 

property was “property of the company”, and that 

the priority provisions of the Act applied.  The Court 

ostensibly followed the High Court authorities of 

Octavo and Bruton Holdings Pty Ltd (in liq) v 

Federal Commissioner of Taxation.8   The Court 

considered question 3 in obiter, endorsing the 

approach of Young CJ in Re Enhill Pty Ltd9 that 

trust property be available for the company’s 

creditors generally.10 

 

deed of company arrangement) (in its own capacity and 

in its capacity as trustee for the MP Unit Trust) (2018) 

131 ACSR 1, [18]. 
8

 (2009) 239 CLR 346 (‘Bruton’); Byrnes, [281]. 
9

 [1983] 1 VR 561 (‘Re Enhill’). 
10

 Byrnes, [286]. 
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Kilarnee also concerned a company carrying on 

business solely as trustee of one trust.  The 

company’s administrators had realised the assets 

the company held as trustee, and subsequently 

appointed liquidators asked the Court how those 

proceeds, which were less than the company’s 

debts, should be distributed. 

The Court unanimously held that the trust assets 

were not relevantly “property of the company”.  

Chief Justice Allsop said the trustee’s right of 

exoneration “inheres in, and arises out of, the trust 

relationship that exists for a purpose – to pay the 

creditors and thus to exonerate the trustee”.11  His 

Honour reasoned that that purpose survives the 

trustee’s insolvency, so that a liquidator is also 

confined by it.  It followed that the trust assets were 

not the property of the company.12  The liquidator 

may enforce the equitable lien supporting the right 

of exoneration, but required a court order to do 

so.13 

 

The Chief Justice further held the proceeds of a 

sale of trust assets have the same character as the 

right from which they derive, obliging the liquidator 

to pay them to trust creditors.14  Importantly, his 

Honour concluded that none of the relevant 

provisions of the Act purported to change the 

nature and character of the property right, nor of 

the proceeds that result from its exercise.15  His 

                                                      

 
11

 Kilarnee, [48]-[49]. 
12

 Ibid, [69]. 
13

 Ibid, [91].  
14

 Ibid, [95].  
15

 Ibid, [96].  

Honour held that the priority regime of the Act 

applied to the proceeds. 16   In obiter, Allsop CJ 

endorsed King CJ in Re Suco Gold Pty Ltd (in liq),17 

stating that if the company was trustee of multiple 

trusts, there should be separate funds for each.  On 

distribution of the funds, each statutory priority 

provision would need to be carefully examined to 

decide which fund should bear the relevant costs.  

Resolution of the tension 

The High Court reserved its decision on an appeal 

from Byrnes on 4 February 2019.18  The appellant 

substantially supported Allsop CJ’s approach in 

Killarnee. 

It is submitted that Allsop CJ’s approach should be 

adopted for the following reasons. 

First, that approach balances the provisions of the 

Act, which are clearly designed to protect certain 

creditors, with important and long-standing 

concepts of trust law.  It takes advantage of the 

flexibility of equity to mould itself around legislation, 

without doing harm to the equitable principles 

involved.  It preserves the underlying principle of 

the right of exoneration, to exonerate the trustee 

from liability by payment of the trust creditors. 

Further, this approach avoids using the Act to 

effectively expand the ambit of the right of 

exoneration by allowing it to be applied to meet the 

liability of creditors who were not creditors of the 

16

 Ibid, [101]. 
17

 (1983) 33 SASR 99 (‘Re Suco Gold’). 
18

 Carter Holt Harvey Woolproducts Australia Pty Ltd v 

Commonwealth of Australia, Case no. M137/2018. 
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trust.  The Court of Appeal’s approach, by 

accepting that trust assets are “property of the 

company” realisable for the benefit of non-trust 

creditors, places those creditors in a better position 

than trust creditors before insolvency, whose 

subrogated rights depended on the trustee’s rights, 

and so were “indirect”. 19   That curious result is 

unlikely to have been intended by Parliament in 

passing the Act. 

 

THE BASICS OF CLASS 

ACTION LITIGATION  

 

By Jem Punthakey  

What is a class action?  

A class action is a case brought by one or more 

lead applicants who represent group members 

(also called "class members" or "the class") 

against one or more respondents - usually large 

companies, trusts or government entities. The 

lead applicant and at least 6 other group 

members must all have claims that give rise to 

common questions of law or fact. The legislation 

refers to a class action as "representative 

proceedings".  

The right to opt out  

You don't need the permission of group members 

to start a class action that covers them. However, 

at some point in the case, the Court will order that 

                                                      

 
19

 Vacuum Oil, 328 (Dixon J). 

notice be given to group members of their right to 

opt out of the class action. If a group member 

opts out, they cannot participate in the class 

action, they will not receive a payout, and they are 

not bound by any settlement or judgment. If a 

group member does nothing, they are "in", and 

they are bound by a settlement or judgment. At 

some point, the Court will order all group 

members to register with the lawyers for the lead 

applicant. If a group member has not opted out 

(i.e. they remain "in") and they do not register by 

the deadline, they are bound by any settlement or 

judgment, but they will not receive a payout, they 

do not pass Go and they do not collect $200.  

Benefits of class actions  

• Efficiency: Class actions determine and 

resolve identical questions for several 

litigants in one proceeding.  

• Consistency: The determination of 

common questions by the judge (after any 

appeals) avoids inconsistent rulings by 

different Courts.  

• Cost-effective: When run properly and 

ethically, class actions can provide higher 

returns to group members as the legal 

costs are divided across the entire class.  

• Vindication of small claims: Generally, the 

legal costs of pursuing an individual claim 

against a large entity are greater than the 

actual return, so class actions can ensure 
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small claims are vindicated in a 

commercial way.  

Who pays the costs of a class action?  

Class actions are not cheap. A lawyer might take 

on a class action on a no-win, no-fee basis (or 

"speculatively", or "on spec"), but this is risky for 

the lawyer (e.g. the Palm Island Class Action). In 

rare cases, the lead applicant might have enough 

money to pay the costs (eg the Pizza Hut Class 

Action). In most cases, the costs are paid for by a 

litigation funder.  

What is a litigation funder?  

A litigation funder is an investor that pays the 

legal costs to run a class action, Court-ordered 

security for costs, and the other side's costs if the 

class action is unsuccessful. In exchange, they 

seek a portion of the settlement or judgment sum 

awarded. They take a big risk, for a big payout. 

Sometimes, they make it big (eg the Centro class 

actions), but sometimes they lose it all (eg the 

ANZ Bank Fees class action). 

Lawyers are not allowed to charge clients a 

percentage of the settlement or judgment sum 

(this is known as the prohibition against 

contingency fees), but litigation funders are. In a 

landmark report release at the end of 2018, the 

ALRC recommended that lawyers be allowed to 

charge contingency fees.  

How do funders get a commission?  

In the bad old days, funders made their money by 

working with the lawyers for the lead applicant to 

get as many group members as possible signed 

up to a litigation funding agreement. This 

process is called a bookbuild. Typically, these 

funding agreements provided that the litigation 

funder receive a funding commission out of the 

settlement or judgment sum paid to that group 

member. In the past, funding commissions were 

between 35%-42.5%, but recently, the market has 

become more competitive and commissions are 

falling to 20%-30%.  

Occasionally, you will see a closed class action 

(also called "opt-in” class actions), brought by the 

lead applicant on behalf of group members who 

had signed a funding agreement. In closed class 

actions, the only people that get anything out of a 

successful class action are group members that 

sign a funding agreement, so the funder would 

tend to get more sign ups.  

On the other hand, most class actions are open 

class actions, which are better for the class as a 

whole. The more group members in a class 

action, the less each pays in legal fees out of their 

payout. The Court will also usually make a 

funding equalisation order which means that 

money is redistributed from the payouts of 

unfunded group members that did not sign a 

funding agreement to the payouts of funded 

group members that did sign a finding 

agreement. The idea is that no group member 

should be worse off (by receiving less) because 

they signed a funding agreement.  

The golden age for litigation funders began on 26 

October 2016, when the FCAFC in MoneyMax 

delivered an historic judgment allowing common 

fund orders.  

https://jade.io/article/592760
https://jade.io/article/448492
https://jade.io/article/448492
https://jade.io/article/267642
https://jade.io/article/267642
https://jade.io/article/485102
https://www.alrc.gov.au/sites/default/files/alrc_report_134_webaccess_2.pdf
https://jade.io/article/498417
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What is a common fund order?  

Instead of spending time and money on a 

bookbuild, why not try a common fund order? A 

common fund order means that the funder gets 

paid a flat percentage from the payout of every 

group member - including those that have not 

signed a funding agreement. The catch is that the 

funder doesn't choose the funding commission: it 

is set by the Court, considering a range of factors.  

Typically, a common fund application is made 

early on in a case, and the funding commission is 

capped at a rate lower than the standard funding 

agreement. At settlement or judgment, the Court 

will set the funding commission, considering a 

range of factors. For example, in MoneyMax, the 

rate under the funding agreement was 32.5% or 

35%, but the historic judgment capped the funding 

commission under the common fund order at 

30%. When the matter finally settled, the funding 

commission was set at 23.208%. Don't worry: 

even after two big cuts to the funding commission, 

the funder still earned $30,750,000.  

Given the importance of common fund orders, 

class action lawyers and funders alike collectively 

held their breath when the NSW Court of Appeal 

and the Full Court of the Federal Court sat 

together to hear a challenge to the 

constitutionality of common fund orders, 

threatening to send funders back into the dark 

ages. Look out for the next edition of The Litigator 

to read more about these appeals 
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CONTACT US 
 

 
 

UPCOMING COMMITTEE MEETINGS 
 

 

Please note the below dates for our upcoming committee meetings, which will be held on the first Wednesday 

of every month in the evenings at 6pm at the Law Society Building.  

• 3 April 2019 

• 1 May 2019 

• 5 June 2019 

 

FROM THE EDITOR 
 

Luke Atkins, Solicitor, Maurice Blackburn Lawyers 

The next edition for the newsletter is planned for June 2019.  Topics should be confirmed by 15 May and 

articles (limited to 1000 words) submitted by 1 June.  If you would like to contribute to the newsletter, please 

feel free to drop me a line, even if you’re not sure what to write about (we’ll come up with some literary magic!).  

In addition to case notes and legal articles, we welcome short articles about past or future events that may be 

of interest to our members.   
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