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Sir Anthony Mason Essay Competition – Additional Information 

 

To all students, 

Welcome to the Sir Anthony Mason Competition! The Competition is a wonderful opportunity 

to show your interest in recent developments of constitutional law, get your writing published 

online and win some prize money. Plus, it makes for a great talking point in any interview. 

We understand that writing an essay on topics which are very recent can be difficult. That's 

why we have decided to provide general tips which may help develop an argument throughout 

your essay. 

Disclaimer: The information below is only intended to assist your approach to the essay 

question. All essays will be judged on their merits in answering the question. 

Question 1 

“online engagement by public servants, involving robust professional discussion as 

part of their duties or as private citizens, benefits their agencies, their professional 

development, those with whom they are engaged and the Australian public … should 

be enabled and encouraged.”  

Department of Finance and Deregulation, Engage: Getting on with Government 2.0  

To what extent (if any) is the implied freedom of political communication discussed in 

Comcare v Banerji [2019] HCA 23 inconsistent with the Australian Government’s vision 

of "Government 2.0" (as defined by the Department of Finance and Deregulation in the 

above report) with respect to political communication over the internet?  

There are a few key elements to this question which you may want to explore in your answer: 

• What is the implied freedom of political communication? How do we know whether a 

communication is "political"? 

• What is "Government 2.0"? What are its key features and aims? 

• What were the facts in Banerji? How did the court come to its conclusions? Was each 

judgment different? 

• Does Banerji hold any precedential value? If so, where? Can Banerji be distinguished, 

or otherwise inapplicable in certain factual scenarios? 

Ultimately a good answer considers the extent of inconsistency. This is a matter of degree 

which should be clear in your answer. 
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Question 2  

“The independence of the judiciary is more likely to be destroyed by the creeping 

normalisation of piecemeal borrowing of judicial services to do the work of the 

legislature or the executive than by any single act of outright conscription.”  

Vella v Commissioner of Police (NSW) [2019] HCA 38 [145] (Gageler J)  

Gageler J's dissenting judgment in Vella cautions the High Court against damaging 

the institutional integrity of the judiciary. Is Gageler J correct in his quote above? In 

your response, please support your answer by critically evaluating the nature and 

scope of judicial power in contrast with legislative and executive powers as provided 

in the Constitution with reference to case law and any commissions of inquiry.  

Question 2 asks for you to take a position in relation to the courts institutional integrity. A well-

reasoned answer may include the following: 

• What does "institutional integrity" mean? 

• What is "judicial power"? How is it different from "legislative" or "executive" power? 

• Has the scope of judicial power changed since the Constitution? 

• Why was Gageler J in dissent in Vella? Does that support or hurt the statement? 

• Are there any examples of "creeping normalisation" or a "single act of outright 

conscription"? 

Question 3  

Discuss by reference to the history of the Constitution whether court judgments can 

ever be construed as an acquisition of property on just terms. In discussing the 

question, please consider the judgment of Edelman J in BMW Australia Ltd v Brewster; 

Westpac Banking Corporation v Lenthall [2019] HCA 49. Does the answer to the 

question depend on the nature and form of a court judgment or order, and if so, why? 

This question asks you to consider what the High Court found unnecessary to decide in 

Brewster. A perfect challenge for anyone interested in legal analysis and arguments. 

Some points you may want to consider are: 

• What are court judgments? How can they be different from one another? 

• Has there been any judicial consideration of the nature of court judgments? 

• In what instances may the Commonwealth acquire property on just terms? What are 

the key features of such an acquisition? 

• Is Edelman J's analysis in Brewster consistent with your findings? If so, are there any 

scenarios in which Edelman J's analysis would not apply? 
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Question 4 

"In the Native Title Act 1993 (Cth), the Commonwealth Parliament recited that “[t]he 

people whose descendants are now known as Aboriginal peoples and Torres Strait 

Islanders were the inhabitants of Australia before European settlement. They have 

been progressively dispossessed of their lands.“ Our legal system would involve a 

hopeless and incoherent contradiction if it were simultaneously: (i) to recognise and 

implement this recitation; and (ii) to conclude that those same descendants, identifying 

and recognised as such, have now become foreigners to the Australian political 

community."  

Love v Commonwealth of Australia; Thoms v Same [2020] HCA 3, [454] (Edelman J) 

 Love concerned the appropriate scope of the aliens power (s 51(xix)) of the 
Constitution). Do you agree with Edelman J above? Critically evaluate the above quote with 
reference to at least one dissenting judgment in Love. 
 
Question 4 focuses perhaps on the most significant issue in Constitutional Law in 2020. 

Concepts to think about may include: 

• What is meant by "alien"? How has the aliens power been interpreted in past 

decisions? 

• What is the context of the Native Title Act 1993 (Cth)? What are the key powers 

granted to Aboriginal and Torres Strait Islanders?  

• What methods of statutory interpretation did Edelman J use when construing the 

aliens power? How, if at all, is this method of statutory interpretation different to that 

of a dissenting judge? 

• What, if any, assumptions did the judges make in their reasoning? 

Ultimately, a good answer will make it clear whether you think Edelman J is correct in stating 

that the dissenting judgments in Love would result in "a hopeless and incoherent contradiction" 

in respect of the aliens power and the Native Title Act. 

 

End note 

We hope that this information may get you thinking about ways to structure your answer so 

you can communicate your ideas as effectively as possible. 

Keep in touch with the Committee for more information about the Awards Ceremony, where 

we will be celebrating the winning essay and discussing Constitutional law in 2020. 

We look forward to reading your essays! 

 

Kind regards, 

The NSW Young Lawyers Public Law and Government Committee 


